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GHGs in CEQA: Considerations for Lead Agencies

1) Introduction and Background:

The California Environmental Quality Act (CEQA)tlse primary law for considering the
environmental impacts in land use decisions. Greese gas emissions (GHGs) have
recently been recognized by the State as an emagntal impact. The passage of AB32,
the Global Warming Solutions Act in the Fall of B)@ollowed by recent lawsuits over
the consideration of GHGs in land use plans hagedahe question of how GHGs fit
into CEQA.

CEQA is implemented by the designated “lead agetityft reviews projects. CEQA has
a substantial case law that guides agencies ind¢besiderations, and the Governor’s
Office of Planning and Research provides Guidelfoesocal agencies to follow.
Regional Planning Agencies and special districthsas Air Quality Management
Districts also provide guidelines to help local mges facilitate the CEQA process.

The problem of global climate change has riserraminence over the past few years to
the point where it is now recognized by millionsAghericans, and a majority of
Californians, as a major environmental issue. riefpclimate change is caused by the
increase in man-made emissions that trap heaeiatthosphere. The primary
greenhouse gases (GHGSs) include carbon dioxide Y@@2methane, by products of the
combustion of fossil fuels for transportation atet#icity, as well as certain land use,
agricultural and forestry practices. Many repbdse been written on the environmental
impacts of climate change in California, which und# impacts on water availability, air
quality, wildlife habitat, agriculture, sea levede, and more.

The goal of this paper is to inform local agene@bsut the issue of incorporating
greenhouse gas emissions into the California Enmental Quality Act. First, this paper
will review the literature around CEQA, includingtmues of CEQA and calls for
CEQA reform. Second, this paper will examine #eent lawsuits over GHGs in
CEQA, the perspectives of the plaintiffs and regjgarts in those cases, and the rulings
from those cases. The paper considers whethddigirict Guidance Documents are
useful in determining thresholds of significancedo quality pollutants, and how GHGs
have been incorporated into an EIR for a Regiomah3portation Plan. Finally, this
paper will discuss several recent White Papersld®&in CEQA from various attorneys
around the state. The paper ends with a discussidrconclusions for agencies in
incorporating GHGs into CEQA.

2) The CEQA Reform Debate:
The question of including GHGs into CEQA is noira@y a question about whether

GHGs are an environmental impact. An importantsateration is CEQA’s
effectiveness as a tool to address environmentahats generally. A discussion of
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CEQA's history and controversies may provide insiglo how GHGs may fit into
CEQA’s framework.

CEQA became law in 1970, but it became controveirsia972, after a landmark court
decision expanded its reach to nearly any profeitwas deemed to have a significant
impact on the environmental resources of CalifotnEver since then, a debate has raged
over the costs imposed on developers by the CEQ#£ess, the effectiveness of the
mitigations imposed through the CEQA process, aechimount of litigation over CEQA
decisions.

The California Environmental Quality Act’'s purpdseo require state and local agencies
to identify and mitigate environmental impactsarid use decisions. The important
steps in this process are:

1) A “screening process” leads to a determinatiowleether the project
contains no significant environmental impacts anexempt under
CEQA.

2) If not exempt, the lead agency makes a detetromaf whether
certain simple mitigations would qualify the prdjéar a Negative
Declaration (or Mitigated Negative Declaration)Snificant Impact.

3) If not, then the next step is the creation oEarironmental Impact
Report (EIR) which lists potential impacts of thejpct, and
mitigations?® A critical element is whether impacts are oveunnder a
threshold of significance.

4) Then the Agency reviews the EIR, which is opmnstakeholder
comment, and the agency determines whether tha@#guately
discusses the impacts.

5) Finally, the agency may determine whether thiggations proposed
fulfill the requirements to lessen the impactsisidhtly, or if not, if
there are “overriding considerations” which allowraject with
unmitigated impacts to proceed.

There are more than two sides to the debate ov&@ACEeffectiveness, but in simplistic
terms the debate is between developers, who bell&@A is too expensive, and
environmental consultants and local agencies, vetiey® CEQA plays an important role
in informing the public about the environmental exfs of proposed projects and
facilitating public review.

The Spring 1993 issue of the jourhalnd Use Reformrovides a succinct introduction to
the debate over CEQA reform. The journal issue evasled “CEQA Turns 21,” a
reference to the fact that although technically @B&as turning 23the Friends of
Mammothcase that gave CEQA its wide reach was only 21syleafiore. In consecutive
articles, the journal presents perspectives from Dollin, the General Counsel for the
California Building Industry Association, one oktimost vocal critics of CEQA, and

! Friends of Mammoth v. Board of Supervisors, 8 Gdl247.

2 California Environmental Resources Evaluation Systeebsite: State Guidelines for the implementation
of CEQA online atttp://ceres.ca.gov/topic/env_law/ceqa/quidelines/
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from Tina Thomas, a co-author of tBaiide to the California Environmental Quality Act
and defender of CEQA.Collin believes a major overhaul of CEQA is nekéter
economic reasons, while Thomas writes a rebuttadli“ln Defense of CEQA®

Thomas writes that at times defending CEQA feéls ‘Idefending the French nobility in
1789,” implying that even if there are large nunsoefrpeople opposed to CEQA, the
CEQA reform movement contains elements of mob ntigntaBoth articles agree that an
example of “CEQA abuse” is “the filing of litigatioby apparently well meaning citizen
groups in order to pursue social and environmeagahdas unrelated” to CEQA’s
intended purpose, i.e. the project’s environmentalact (pg. 105). The authors agree on
the general sentiment that “phony environmentélistsy use CEQA to prevent, delay,
or raise the costs of the development to advarteations outside of specific
environmental protection. This concept was revirambntly when Attorney General
Jerry Brown filed a lawsuit against the County ah$ernardino for failing to include
GHGs in its County General Plan, discussed laténigipaper. Critics of the Attorney
General applied many of the same anti-CEQA argusnenGHGs.

Michael Zischke’s article in the same journal, “ArBmary of Current Reform
Proposals” consolidates several 1993 CEQA refompgsals, and lists them by interest
group (business or environmental) and organizaticet@gory (government agencies,
professional groups, State Legislature, etc.)chs lists 50 bullet pointed reform
proposals, which limit, expand, or alter CEQA’salea Interestingly, every interest
group has a wish-list for improving CECA.

John Landis, a professor of city and regional plagat UC Berkeley, with three co-
authors, described controversies around CEQA @9% Talifornia Policy Seminar
research reportFixing CEQA: Options and opportunities for reformithe California
Environmental Quality Act® The report describes the history of CEQA, the camm
criticisms of CEQA, and makes recommendationsdéwrm of CEQA.

The Landis Report highlights the common criticisams that CEQA, including:

- CEQA leads to paperwork but not environmentatgmtion

- Lead agency consideration is oftéd hoc

- CEQA results in too much litigation

- The CEQA process is too expensive

- CEQA is not well integrated with other environrtedaws

- There is no required follow up or enforcementexfuired
mitigations

¥ Remy, Michael, Tina Thomas, James Mose and JiailYatesGuide to the California Environmental
Quality Act (CEQA)Point Arena, CA: Solano Books Press, 1993.

* Collin, Don. “CEQA Turns 21: Broken, but will ibfixed?” inLand Use RefornSpring 1993.
Thomas, Tina. “In Defense of CEQA,” irand Use ReforirSpring 1993.

® Zischke, Michael. “A Summary of Current Refornoposals.” inLand Use ReforSpring 1993.
®Landis, John, Rolf Pendall, Robert Olshansky, aritiath Huang. ‘Fixing CEQA: Options and
opportunities for reforming the California Envirommtal Quality Act.,”California Policy Seminar
Research Report, 1995.
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The Report describes the results of a 1991 suitlegt tCEQA and Planning Practice”
which was mailed to planning directors in all 4%es and 58 counties in California.
The Landis Report proceeds to describe the findglse survey and draws conclusions
which reject some of the above criticisms as undi@ahby citing the following data:
- 94.3% of CEQA reviews in 322 cities resulted @gative
declarations not EIRs.
- Typical EIRs in cities cost between $38,000 abd,$00.
- One out of every 354 CEQA reviews between 19861890
resulted in a lawsuit.
The report concludes that many of the criticisnes“aryths.”

Nevertheless, the Report admits that CEQA is irdmdeeform. The Landis Report lists
recommendations to improve CEQA. Here are a few:

- Require local governments to adopt standardiaezsholds for
local government impacts and specify when the bolels trigger
more intensive environmental assessment.

- Require a menu of regional standard cumulativeaich mitigation
measures.

- Improve the alternatives analysis section of EARd require it to
be as detailed as the preferred alternative.

- Improve mitigation monitoring for cumulative imgia.

In developing its recommendations, the Landis Riegmiews the CEQA processes of
about a dozen local jurisdictions to determine WeeCEQA's criticisms have merit.
The Report describes the City of Santa Barbaraleader in efficiently conducting EIRs.
The City’s distinguishing feature was uniform stardized threshold and mitigation
policies that the report encouraged other citiesmaollate. The report arrives as the
suggestion of streamlining CEQA without weakenitsgenvironmental protections.
Certainty and consistency were mentioned througtieuteport as important themes to
improve CEQA implementation. This point may befukm our later consideration of
GHGs in CEQA.

The Report notes that local governments conducs BlRen there are multi-issue
considerations that are likely to be unmitigategpiving for example, water quality,
habitat protection, and congestion. But air qualias found to be a stand-alone issue,
where agencies may choose to conduct an entird&3Rd only on the potential for
unmitigated air quality impacts. Some of the WiRtgers cited later in this paper on
GHGs express a concern that climate change makéait quality and be a single-issue
cause for EIRs rather than mitigated negative dattms.

Robert Olshansky’s “Evaluation of the Californiatonmental Policy Act” discusses
the survey of 513 local governments that Landisidess’ His conclusion is that CEQA
helps local governments in four major ways:

" Olshansky, Robert. “Evaluation of the Califor@iavironmental Quality Act,” ifEnvironmentall
ManagementVol. 20, No. 1, 1996.
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- evaluating environmental impacts

- reducing impacts through mitigations

- informing the public

- and coordinating public review agencies

Ten years later, the Public Policy Institute ofif@ahia produced a report for the CEQA
Improvement Advisory Group that was convened byGh&fornia Resources Agency in
February 2005. The report, titled, “CEQA Reforgsues and Options” provides an
updated overview of CEQA criticisms for the 10 wetirat passed. It is a different
decade, but many of the same perspectives reriany building industry interest
groups feel that CEQA is often used to delay ovené development. Predictably, they
call for a repeal or substantial curtailment in Gc(Gmart growth advocates are
discouraged by CEQA mitigations resulting in lowsiéy development that leads to
sprawl, but environmentalists consider most refeffarts would result in harm to
California’s environment. The report says a majeestion is balancing the value of
state standards to local flexibility in interprédat One idea for reform is to make CEQA
more of a regional, instead of local, planning taolorder to implement smart growth,
address the housing shortage, and combat sprawve.report concludes that no one is
happy with CEQA'’s ad hoc approach, but that givendontentiousness of the debate,
actually reforming CEQA would be like opening Parad® Box.

One of the most recent reviews of CEQA comes frieenSan Francisco Planning and
Urban Research Association, dated February 1, 2608m and Reform: Fixing the
California Environmental Quality Act” is criticaf CEQA. It contends that the result of
CEQA is that it has improved some individual pritgebut overall it leads to sprawl by
preventing infill, density, and smart growth. &én “Not in my backyard” (NIMBY)
concerns in opposition to dense infill projects listing of traffic congestion as an
environmental impact, and lack of parking spacagse agencies to “mitigate” those
impacts by reducing density, forcing developmeséwhere. This criticism was
mentioned as an environmental interest group conoeZischke’s article back in 1993.
This is a key point for agencies looking at incogtimg GHGs into CEQA. If smart
growth and efficient land use are part of the ¢$féo address climate change, then
CEQA mitigations should be in alignment with that§ not counter to it.

Although this paper focuses on CEQA, and does isguds issues in other states or
nationally, it should be noted that other statasehlamilar laws to CEQA, patterned, like
CEQA was, on the National Environmental Policy A¢EPA). Many other states have
“little NEPA” laws, and CEQA was considered sudaw before it was substantially
strengthened by theriends of Mammotiuling. NEPA follows much of the same
process as CEQA, but is usually implemented oreptsjthat take place on federal land,
or where the federal government is the lead ageAtso, since there was no Federal
equivalent of thé-riends of Mammothuling, the reach of NEPA does not extend as far
as CEQA’s does. There has been discussion of NERAM as well.
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For example, in “Toward a Smarter NEPA,” Bradleyldainen contends that one of
NEPA'’s flaws is that it lacks follow-up monitoriraf mitigations® He notes additional
criticisms of NEPA include:

- cost
- overemphasis on procedures
- unclear if it results in any environmental betsefi

Karkkainen feels that there is an incentive fomagestaff to avoid an Environmental
Impact Statement by issuing Mitigated Findings of Significant Impact (FONSI), the
equivalent of a Mitigated Negative Declaration @EQA. The author proposes
strengthening NEPA by incorporating environmentahagement systems-type
monitoring of mitigations instead ek antepredictions of mitigations. This provides a
potential key point for incorporating GHGs into CE(roviding a broad list of
mitigations could reduce uncertainty for a categarguch wide-ranging impacts.

Several of the papers mention reforming CEQA teastiline the process by allowing
Master EIRs that can be referred to by specifigguts that fall within its purview (this is
referred to as “tiering”). This reform was incorpted into CEQA in the late 1990's.
Current planning practice views a General Plamastt Tier, a Specific Plan as th&"2
Tier, and the site specific or project specificpémd EIR as the"8Tier?

The CEQA reform debate shows that CEQA'’s historyleen contentious, that for
many stakeholders the only point of agreementas@tQA is imperfect, and that over
the past several decades CEQA'’s imperfections sidleesulted in benefits to local
governments. A major issue for smart growth adiexces the tendency for local
agencies to impose traffic mitigations resultindower density development and sprawl.

In summary, the criticism over CEQA'’s effectivenasserms the administrative burden
felt by developers may arise later in relation t4@&s. Question specific to GHGs in
CEQA relate to the cumulative impact of GHGs, wkefbroject reviews will be
streamlined by the development of standardizedyatibns, and whether the threshold of
significance for GHGs will be zero.

3) State Action and Lawsuits
State Action: AB32 initiates more serious debate:

In California, the passage of AB32, the Global WiagrSolutions Act, in the Fall of
2006 intimated to many that the State now consti&idGs to be an environmental
impact. AB32 was a wide-ranging law that empowehedCalifornia Air Resources
Board to develop a plan and reduce greenhousengjasiens to 1990 levels by 2020. In
doing so, the Legislature stated that GHGs wehgeat to California’s environment.

8 Karkkainen, Bradley. “Toward a Smarter NEPA: Moniing and Managing Government's Environmental
Performance,” Columbia Law Review, Vol 102, No 4ayw2002.
°Remy et al. Pg 487.
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The scientific community, notably the Intergovermta Panel on Climate Change
(IPCC), had been issuing reports stating thathheats of climate change were
increasing, and that international action was rearggo reduce potentially catastrophic
scenarios for the mid and late’2dentury. Local governments had been taking action
through ICLEI's Cities for Climate Protection pragn, and the Mayor’'s Agreement on
Climate Change. However, AB32 was the first tiimat ta state imposed a mandatory cap
on emissions, sending a strong message that itinvago move beyond voluntary
approaches to the problem.

Lawsuits raise the stakes:

Following AB32, several legal decisions and legaiaas contributed to the increasing
interest in the status of GHGs.

On April 2, 2007, the U.S. Supreme Court ruled tiraenhouse gas emissions fit within
the Clean Air Act’s definition of a pollutait. No federal laws regulating GHGs have
been adopted.

On April 13, 2007, State Attorney General Jerryviandiled a lawsuit against the County
of San Bernardino for neglecting to consider cliengttange in their General Plan
updatet’ The case was settled on August 21, 2007. Acogridi the Settlement, the
County had “concluded that there is no availabléhadology for determining whether
greenhouse gas emissions attributable to the GdPlaraUpdate are significant.” In the
Settlement, the County agreed to prepare a Greseh®as Emissions Reduction Plan.
The Attorney General’s Office issued a News Alistirhg actions such as energy
efficiency and smart growth principles that local’grnments could include in their
General Plans and EIRs that would reduce GHGs fnamects. Those actions are listed
in the Appendix. Law firms around the state begssembling practices focusing on
climate change.

Around the same time in late 2006-early 2007, taaté for Biological Diversity filed
several lawsuits under CEQA contending that theaié change impacts of various
projects, including a housing development and amsernial development, needed to be
reviewed and addressed under CEQA.

In Center for Biological Diversity v. City of Banninipe Center for Biological Diversity
contended that an EIR for a proposed 1,500-unideesial development called Black
Bench, located at the outskirts of Banning, musiyae GHG emissions as a potential
environmental impact

10 . _
Massachusetts vs. Environmental Protection Agency

" people of State of California v. County of San Bedino Settlement Agreement, August 21, 2007.

http://www.opr.ca.gov/ceqa/pdfs/San_Bernardio A@lesaent agreement.pdf

12 Center for Biological Diversity v. City of Banniti§ase Number RIC460967, Riverside County Superior

Court) (consolidated witherry Valley Pass Acres and Neighbors v. CityarimBngandHighland

Springs Conference and Training Center v. City afiling RIC460950, pending)
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The respondent’s Opposition Brief in t6&y of Banningcase explains the reasoning
behind the claim that GHGs should not be includethé EIR for this local project

The Brief's opinion is that AB32 does not imply GEiGhould be analyzed by CEQA.
The Brief states that the California Air ResourBesrd has not developed specific land
use regulations, and the actions it has taken ulB82 do not relate to residential
developments (pg. 41). The Brief contends that GGk significance thresholds from
the South Coast Air Quality Management Districd &mat the climate change impacts of
the proposed project remain speculative.

Three other cases filed by the Center for Biolddgugersity raise similar issues.

Center for Biological Diversity v. City of DeserbHSprings{Riverside County Superior
Court) challenges the EIR for a 2,700 unit residdicommercial development for not
analyzing GHGs resulting from the proje@enter for Biological Diversity v. City of
Perris, (Case Number RIC477632, Riverside County Superaur(} challenges the
approved EIR for a proposed shopping center cangism WalMart. The Final EIR
contained a discussion of climate change and goeesghgases but did not quantify or
analyze the intent and impact on the grounds tatrapact was speculatié. Center

for Biological Diversity v. San Bernardino Counf$an Bernardino County Superior
Court) challenges the CEQA process in permittimgramercial compost facility for not
discussing the GHGs emitted by the project.

Another case brought by the Natural Resources Bef@ouncil raises the issue of
whether the agency must identify changes in praojepacts due to the projected effects
of climate change, including such risks as incréde®ding due to rising sea levéfs.
The case was dismissed.

Attorney General Jerry Brown’s office also settéelhwsuit over climate impacts in an
EIR for ConocoPhillips’ Clean Fuel Projéét.The settlement requires Conoco Phillips to
complete a greenhouse gas emissions audit of @& refineries by the end of 2008,
make a $7 million payment to the BAAQMD carbon efffund, fund a $2.8 million
reforestation project, and fund wetlands restomatio

The state takes action:

Within months of the passage of AB32, the questioimow GHGs should be addressed
in CEQA became a top statewide political and leggle.

13 Respondent’s Opposition Brief filed 9/14/07, asessonline at
http://75.28.114.12/0OpenAccess/CIVIL/civildetailsp®casenumber=460950&courtcode=A&dsn=&casety
pe=RICon 11/3/07.

14 Writ of Mandate accessed online at
http://75.28.114.12/0OpenAccess/CIVIL/civildetailsp®casenumber=477632&courtcode=A&dsn=&casety
pe=RIC

5 Natural Resources Defense Council v. Reclamatiard(Sacramento Superior Court, No. 06CS01228
16 Settlement agreement onlinehdip://ag.ca.gov/cms_pdfs/press/N1466_CoCoSettlehueeement.pdf
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In 2007, some lawmakers’ unease with the GHG-CEQ# svas a factor in the delay of
the passage of the State Budget. The LA Timesghéd an editorial describing one of
the reasons for the 2007 Budget delay as the Riepndbacklash against Attorney
General Jerry Brown’s lawsuit against the Count$ai Bernardino for not including
GHGs in the County’'s General Plan. The editorckinrowledged that other factors were
at play, including Republican lawmakers’ frustratiwith Governor Schwarzenegger, but
that the lawsuits was prominerit.Some legislators claimed that infrastructure bond
money would be wasted defending future lawsuitsftbe Attorney General.

Immediately following the budget stand-off, thetS8tpassed a new law on August 24,
2007, SB97, that assigns the Governor’s Officelahng and Research (OPR) the task
of developing Guidelines for including GHGs into Q& by July 1, 20092

These recent state actions and lawsuits have rtisegutofile of the question of GHGs in
CEQA. The lawsuits have added an element of usgenavoid being sued, and to
define what is involved in including GHGs in CEQAocal agencies would benefit from
following the OPRs development of rules for inchgiGHGs in CEQA. Because of the
intense scrutiny on these issues around the statd,agencies may wish to begin
mentioning GHGs in EIRs and other CEQA documeiitse next section discusses
potential ways to do this.

4) Templates? Air Quality Guidance and SANDAG’s Remnal Transportation Plan

This section describes two potential templatesrfduding GHGs in CEQA: following a
model based on Air Quality Guidance Documents awd BHGs were described in
SANDAG's Regional Transportation Plan. At the erfidhe discussion, | conclude that
GHGs cannot be folded into air quality sectiong] #trat SANDAG'’s qualitative
approach is more appropriate for local agenciéisigtime.

Air Quality Guidance Documents:

A key concept in assessing environmental impacéik&IR is the “threshold of
significance.” Such thresholds are defined falecia air pollutants. As mentioned
earlier, there are no current guidelines for addngsGHGs in CEQA. Can any lessons
be learned from Air District guidelines for critegpollutants?

South Coast Air Quality Management District prowda Air Quality Analysis Guidance
Handbook’® The Handbook contains a section on “localizedifizance thresholds,”
which is used by the Air District for oxides ofmggen (NOX), carbon monoxide (CO),
and particulate matter (PM10 or PM2.5). The haoéths for use by lead agencies such
as cities and counties, but it is voluntary, nohdeory, guidance. According to the LST

" Los Angeles Times Editorial. “GOP bottom line:€Tgovernor needs to exert some discipline and break
the budget free of an internal Republican squabbAeigust 10, 2007.

18 Senate Bill 9http://www.opr.ca.gov/ceqa/pdfs/SB_97_bill_200708&aptered.pdf

19 SCAQMD Air Quality Analysis Guidance Handbook assed online at
http://www.agmd.gov/CEQA/hdbk.htimlocalized significance thresholds section onéhe
http://www.agmd.gov/CEQA/handbook/LST/LST.hyml

10
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section, “The LST concentrations are derived byigng that the total concentrations
(i.e., background plus project contribution) arst jiess than the most stringent applicable
state and federal ambient air quality standard&etf{ion 2-5, page 17) The PM
calculations differ from the NOX and CO calculasdrecause the region is in non-
attainment for PM, so there is no need to calculaerackground levels. The SCAQMD
Air Quality Significance Thresholds document lidte mass daily thresholds for air
quality pollutants?®

Another example is the Sacramento MetropolitanQuality Management District’s
Guide to Air Quality Assessment in Sacramento Gouihis guidebook is provided to
assist local agencies in the Sacramento Air Basdetermining whether air pollution
impacts are significant under CEGA . The book focuses on two categories of project
impacts on air quality: impacts due to construgtenmd due to operation. The way the air
quality standards are set relate to thresholdbystte U.S. EPA based on projected
health impacts.

The main issue with comparing the air quality stadd to possible standards for GHGs
is that the criteria air pollutant standards argedeon U.S. EPA thresholds set by risk
assessments for health impacts. GHGs differ frismquaality pollutants in that their
impact is global, not local. There is no locallbleanpact from GHGs. Some
environmental justice advocates contend that B1d€&s are a byproduct of fossil fuels,
they can be described as a co-pollutant, foundrigel quantities near refineries or large
industrial and fuel processing faciliti&s.

Because GHGs do not correspond to any direct hemafihcts, the EPA may need to
choose a standard other than localized health itafgowhich to set the level. GHGs
also differ from criteria air pollutants in thaethdisperse and their impact is cumulative.
GHGs emitted in China have the same effect on ¢érohange that GHGs emitted in
California do. CO2 lasts in the atmosphere fonald®0 years. Scientists estimate that
global CO2 levels are over 380 ppm, rising at apjpnately 1.5 ppm per year, and that
irreversible effects such as ice cap melting coalke place above 450 ppm.

Local agencies must consider the global natureH&§ the fact that it disperses
uniformly in the atmosphere, and its lack of lozatl health impacts. In the absence of a
health standard, local agencies would be settibdrary levels. Although CEQA does
give local agencies discretion over determiningthaignificant, they may prefer to
follow the following example instead.

20 SCAQMD Air Quality Significance Thresholdsttp://www.agmd.gov/CEQA/handbook/signthres.doc
! sacramento Metropolitan Air Quality Management fisstGuide to Air Quality Assessment in

Sacramento Countyuly. Sacramento, CA. July 2004.

http://www.airguality.org/ceqa/2004AQMDCEQAGuidetis pdf

22 AB32 Environmental Justice Advisory Committéép://www.arb.ca.gov/cc/ejac/ejac.htm

11
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SANDAG's Regional Transportation Plan:

The San Diego Association of Governments (SANDA®G)uded GHGs in their 2007
2007 Regional Transportation Plan upd&téhis provides an interesting example for
local agencies to consider.

The Air Quality Significance Criteria section oktEIR for the Plan states that
significant impacts to air quality would occur lifet proposed 2007 RTP results in a
cumulatively considerable net increase of emissadrany criteria pollutant for which
the project region is in nonattainment (Sectiony.5

The EIR used methodology and GHG emission factora the California Climate
Action Registry General Reporting Protocol andBlag Area Air Quality
Management District (BAAQMD) to estimate existiray¢ls of fuel and

electricity consumption and compared it to fuel afettricity consumption under

the proposed 2007 RTP. The result is an increa€€i2 equivalent emissions from
approximately 17.4 million tons of carbon dioxidguesalent (CO2e) in 2006 to 22.8
million tons of CO2e in 2030, an increase of appr@ately 31 percent, or about

5.3 million tons of CO2e over existing conditiofitie EIR declares, “This is slightly
lower (about 1.7 percent) than the approximatel 23illion tons of CO2e that would
result in 2030 under the No Build scenario.” (pg3)L

Then the EIR lists mitigation measures (pg. 1/)llowing the San Bernardino
settlement, the EIR states that SANDAG shall, tghoa public process, establish a
Regional Climate Change Action Plan (Action PlaDespite the Plan, the EIR still
anticipates that climate change impacts from th@ementation of the proposed 2007
RTP would be cumulatively significant and unavoiéab

A gualitative approach to GHGs would discuss havdlase decisions may result in
either direct or indirect GHGs. Direct GHGs cormani a smokestack or tailpipe onsite.
Examples of direct emissions are a factory whosesans are not just from electricity
use, or generators that consumer fossil fuel onsieirect GHGs would be a byproduct
of the use of the site, or are produced somewhezdalthe use of the site. Examples of
indirect emissions are auto emissions from emplgeenmuting, or the emissions
produced elsewhere to generate the electricity agede. The qualitative approach is
better than nothing, but it lacks numerical thrégfdor significance.

OPR Presentation

Cynthia Bryant, the Director of the Governor’s ©fiof Planning and Research
produced a Powerpoint Presentation titled, “Clin@t@nge and CEQA,” which showed

%3 SANDAG 2007 Regional Transportation Plan. Ndtee 2005 Plan did not include GHGs or climate
change. The 2007 Update includes over 40 menéindsan entire section.
http://www.sandag.org/programs/transportation/cahpnsive_transportation_projects/2030rtp/2007eir_4.

pdf
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her office’s approach to implementing SBY7Between April and August 2007, 48
planning documents submitted to her office mentiocienate change. This represents
3.4% of the documents of that type submitted attthree.

Bryant's presentation discusses elements of GHGosmcof EIRs. The analyses have
typically included the regulatory setting. Someédacluded a calculation of GHGs
from the project. If the agencies found significenthen they included suggested
mitigations that would reduce GHGs. Two examplesitigations were planting trees
in riparian zones, and turning off truck engineewldling. The presentation ends by
noting that three organizations are developing ajuoe to local agencies: California Air
Pollution Control Officers Association (CAPCOA)gtheague of California Cities, and
the California State Association of Counties (CSAC)

The lack of a specific health standard for GHGs1fitbe EPA leaves the determination
of significance on the lead agency. Lead ageru@asot use existing air quality
guidance documents for criteria pollutants for msdetermining a level for GHGs.
SANDAG’s gualitative description of GHGs providetemplate that can be easily
inserted into EIRs.

5) Recent White Papers

The most recent “literature” in assessing GHGsHQA is a set of White Papers written
by various attorneys, law firms, associations, emrasultants.

The September 14, 2007 newsletter of the lawfirrmA&ump, Strauss, Hauer & Feld
LLP discussed , “Affirmative use of the Califorritavironmental Quality Act to require
consideration of climate change impacts in landplaening,”?> The newsletter
described AB32, the Attorney General’'s San Bermardettlement, the Center for
Biological Diversity’'s lawsuits, and ends by ragithe possibility that CEQA lawsuits
over GHGs may be the start of a trend.

Owen White Paper for Planning and Conservation iieag

Dave Owen, an attorney at the law firm of RossmeamhMoore, wrote a memo titled,
“Climate Change and the California Environmentab{y Act” which has been
circulated by the Planning and Conservation Leagnegdvocacy group in Sacramento
that works with a number of environmental groupadgocate for environmental
protection’® The memo describes the dangers of climate chamgeljsts reasons why
CEQA requires agencies to consider GHGs. The asthtes unequivocally that climate

4 Bryant, Cynthia, Director, Governor’s Office ofaRhing and Research. “Climate Change and CEQA,”
Power Point Presentation to the Climate Action Te8eptember 19, 2007, accessed at
www.climatechange.ca.gov/documents/2007-09-19 ORESENTATION.PDF

% Akin, Gump, Strauss, Hauer & Feld LLP, “Affirmagiwse of the California Environmental Quality Act
to require consideration of climate change impactand use planning,” September 14, 2007 newslette
http://www.akingump.com/docs/publication/1026.pdf

% Owen , Dave. “Climate Change and the Califormaibnmental Quality Act” Rossmann and Moore.
LLP. For details contachvandersluis@pcl.org
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impacts “pose an extraordinary environmental thieaé significant and must be
mitigated. Owen suggests agencies list potenii@late change impacts, and include
project alternatives that result in lower GHGs.r &gample, in an EIR for a road project,
the EIR could list a transit improvement as anradiéve. For a power plant, the EIR
could list a renewable energy project as an altetma\When alternatives are infeasible,
Owen recommends on-site mitigation followed by ife mitigation.

Zischke memo for AB32IG

Michael Zischke, the attorney who also wrote aitlarin the 1993 Land Use Reform
journal on CEQA Reform recently presented a papana&nvironmental law conference
titled, “Climate change and the California Envircemtal Quality Act.2” The authors
believe that with AB32 the State intended CARB ¢atire main decisionmaker in how
the state addresses climate change. They behevactivity in the courts and by the
Attorney General is counterproductive, and if mgas land use agencies to require
actions to address climate change under CEQA atfe@dRB’s decision, that it could
put an unfair burden on the land use sector. IRBAlecides to put GHGs in CEQA,
that is a different matter, but the authors beleeedon’t know what CARB will do at
this point, and we shouldn’t try to guess.

One interesting point the paper makes is that imnesocases land use projects are shifting
emissions around the state, but not creating neissgons. The reason for this is that a
new housing development in one part of the statgatteact residents from another part
of the state, and the emissions will decrease élsmwvhen people move away from
their old city. This makes quantification morefidifilt.

The authors also believe that GHGs are not a dp=asa separate from other
environmental impacts, and they defend the chdi¢eanl agencies to describe climate
change as a possible impact, and then state tisatpossible to quantify the impact.
They describe two approaches to including GHGsSEQE&.

First, the EIR could include a qualitative discossivhich concludes that any specific
impacts would be speculative. The reasoning isttigae is no accepted methodology
and no threshold of significance or guildelines@Gs.

Second, the EIR could take a quantitative approamfgluct emissions inventory to
assess cumulative impact, add some mitigationsttardconclude that either given
some mitigation, the project is less than significar declare overriding considerations
in order for the project to continue. The autHerd that this approach has some
problems. They point to the limitations in aggtegadata models such as EMFAC which
is used to estimate vehicle miles traveled, an mapd input to estimate GHGs resulting
from transportation. The authors believe that lasel projects may shift transportation
demand around the state, but do not necessardyecrew VMTSs. In other words, the
VMTs from the project may reduce VMTSs elsewherdess people move from out of

27 Zischke, Michael and Sarah Owsowitz. “Climate afeand the California Environmental Quality Act ,”
October 21, 2007.
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state to the project location. The one exampkxdihat may use this approach is Marin
County’s General Plan.

It should be noted that the article was publishedhe AB32 Implementation Group
website. The AB32 Implementation Group was forrmgdhe California Chamber of
Commerce, and has as members a constituency muehatigned with the building
industry cited earlier as being more skeptical BfJA.

Jones and Stokes White Paper

The environmental consulting firm Jones and Stas®sed a White Paper in August
2007 entitled, “Addressing Climate Change in NEP@ £&EQA Documents?® The
paper discusses GHGs in CEQA and NEPA and statéthttre are two main questions
that frame any subsequent analysis: 1) How willgt@ect affect climate change? And
2) How will the project be affected by climate nga? The paper believes that tte
minimis argument’that the proposed project’s contribution relativeéhe size of the
problem is inconsequential is problematic, and timil guidelines are adopted local
agencies will pursue and ad hoc approach. Thergdg® discusses the two categories of
emissions: direct emissions and indirect emissidrige paper discusses qualitative and
guantitative approaches, and also poses the quedimut defining a non-zero
significance threshold for GHGs. For Californiaey could approximate the AB32 goals
as a percentage below baseline, and apply thhetprbject. Another approach could be
to take local Climate Action Plans such as thoddamnin and San Francisco and if a
project used all mitigations listed, they couldrriahey had taken all the steps they
could.

Pat Nelson Memo for Climate Protection Campaign

Pat Nelson, an attorney based in Sonoma Counigtrdssd a memo on behalf of the
Climate Protection Campaign, a non-profit that veorkth local government an
community stakeholders to reduce GHGs in Sonomantyourhe memo, titled “CEQA
Analysis of Climate Impacts,” discusses AB32, @éneduits mentioned above, and
potential approaches in California. It also exmanow, in contrast to California, the
State of Massachussetts mandated the incorpomaticiimate change impacts in all
MEPA documents due to executive order of the Gaweremnd that Canada and
Australia’s Northern Territory produced guidancegaage through legislation.

Association of Environmental Professionals
Michael Hendrix and Cori Wilson, and several cdniting authors released a White

Paper for the Association of Environmental Prof@sais titled, “Alternative Approaches
to Analyze Greenhouse Gas Emissions and Globalaiéii@hange in CEQA

% Held, Tony et al. “Addressing Climate Change M and CEQA Documents” Jones & Stokes.
Climate Change Focus Groupmw.climatechangefocusgroup.com
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Documents.?® The paper states that individual projects doemoit enough GHGs to
affect the global climate, therefore, GHGs are @anbumulative impact.

The paper lists several possible approaches: ngsesascreening analysis, qualitative
analysis without significance determination, quite analysis with significance
determination, quantitative analysis without sigraihce determination, quantitative
analysis with zero net threshold, quantitative gsialrelative to California’s GHG
emission strategies. Mitigation measures may lsgeyror they may involve “carbon
offsets” in future carbon trading schemes.

6) Analysis, discussion, and conclusions:
Defining a Threshold of Significance for GHGs:

All of the White Papers written since AB32 belidhat climate change impacts will be
incorporated into CEQA. The question is how. $hme issues that affect CEQA in
other environmental issues also affect the opinadrike writers on GHGs:

Will climate change just become one more secticari@ady-too-long EIRs? Will
agencies use boilerplate language and then destaer “no significant impact,” “there
is no protocol,” or “overriding considerations” aodntinue as if nothing had changed?
These are valid concerns, but no different tharceors about any other environmental
problem in CEQA. Judging from the CEQA reformratre, this is a problem that may
be with us for the foreseeable future.

One question that seems to be settled is whetlyesiagle project in California should
have to mitigate its climate change impact when-ticed power plants are being built in
China every week. This objection is met by thegylaage of CEQA and AB32. If the
project contributes to an environmental problend, eiimate change is now formally
recognized as such, then China’s actions are waateto whether GHGs must be
considered in CEQA. The White Papers agree tirabté change is a cumulative
impact, and must be addressed in CEQA.

Another question is whether offsite offsets shdaddcallowed as mitigations. UCLA
Environmental Law Professor Sean Hecht believesrbiaallowing offsite offsets may
result in no mitigations being adopted, since agsnmay simply cite overriding
considerations every time. In his view, offsetl i least provide some measurable
outcome while allowing projects to proceed. Thpamng view is that it may end up
like offsite wetland mitigation, which was more plematic to implement than first
envisioned. Further research could be done oeriaifor offsite offsets to comply with
CEQA.

29 Hendrix, Michael and Cori Wilson et al. “AlternagivApproaches to Analyze Greenhouse Gas
Emissions and Global Climate Change in CEQA DocumeérRevised Draft, Association of
Environmental Professionals, April 27, 2007 avd#ainline at
http://www.califaep.org/userdocuments/File/AEP%2Gi&%20Paper%20April%2027%20print. pdf
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Air Quality Guidance Documents provided little h@lpdetermining a threshold of
significance. Lead agencies may find themselveguarbitrary standards until the OPR
issues its guidance. Also the U.S. EPA will needdvelop new methodologies separate
from localized health impacts. In the meantimeNBAG’s Regional Transportation
Plan’s qualitative approach provides a safe appréarclocal agencies to include GHGs
in CEQA. However, lacking a quantitative approaaiencies will be out on a limb in
determining the significance of the impact andnesgribing mitigations.

Should the threshold for GHGs be zero?

In interviews, several observers believe that iethe most likely outcome for a
threshold of significanc®. The reasons given for this are:

- GHGs are a cumulative impact, so any additiasigsaificant

- It would be more difficult to justify any non-zethreshold than a

zero threshold

On the other hand, the AEP White Paper discussad agercent reduction equivalent
to the state reduction target as a threshold. dookl also make the case for matching
local reduction plans, such as Marin County’s. ilifeculty is translating a percent
reduction from a “constructed” baseline. Thishis same problem faced by carbon
offsets which cannot prove “additionality” — whiekements of the baseline are fixed,
and which are additional.

One possible approach to determine baselines takeame cities is to define a “Level
of Service.” This is sometimes used for traffingestion. Lead agencies are able to
determine for themselves what level of servicecteptable. This concept could be
applied to GHGs. A jurisdiction could apply a LewéService to aspects of its
operations within the context of a GHG ReductioanP| The cumulative impact problem
makes this less than ideal, but it could provide answer to a non-zero threshold of
significance.

Determining a “baseline” against which to compangacts is important. Most climate
change plans refer to 1990, a convention taken frenkKyoto Protocol, but when data is
lacking, many local jurisdictions may use 2000 002 CEQA case law says that EIRs
should use “existing facilities” or “existing engitment” as the baseline for determining
significant impacts. This prevents the difficuitim comparing a General Plan with a
General Plan Update when future development ishsfilothetical. For this reason, past
baselines are more consistent with CEQA than “canttd business-as-usual” baselines.

Standardized Mitigation Measures:

The CEQA reform literature recommended improvingJ@Eby adopting uniform
standardized threshold and mitigation policiesseltms that this recommendation would
apply especially to climate change impacts and GbiGan the confusion over the
presumed ad hoc assignment of impact and applrcafimitigations. Providing a broad

%0 Interview with Professor Sean Hecht, UCLA Enviremtal Law Clinic 11/1/2007. Interview with Matt
VanderSluis, Director of Climate Change ProgranBlanning and Conservation League 11/14/2007.
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list of mitigations could reduce uncertainty focategory of such wide-ranging impacts.
The U.S. Green Building Council’'s LEED-ND (Neighbood Design) checklist could be
the basis for a set of standard mitigation poliélesEED-ND is still in the pilot phase,
but it holds much promise for providing a platfofon comparing neighborhood design.
Rather than focusing on a specific structure agipus LEED standards did, LEED-ND
looks at whole neighborhoods, and allows for irdéign of existing surroundings into
the points system. This specifically would rewanfil and smart growth, and penalize
sprawl. The LEED-ND checklist may have broad aggiility in CEQA. A suggested
topic for future research is the applicability b&étU.S. Green Building Council’'s LEED-
ND checklist as a standardized approach to mitgatof GHGs in CEQA.

An important criticism of CEQA from the perspectivieclimate change impact is that its
application could lead to sprawl, as common impagstraffic congestion, lack of
parking, etc. The typical mitigation is to decredensity. With California’s affordable
housing crisis and rampant sprawl, it is very im@ot to provide incentives for local
agencies to preserve higher densities, infill, amart growth. Adding GHGs to CEQA
could counter the traffic mitigations and help leagncies look to other mitigations
besides simply reducing density. Examples coultedacing the minimum parking
allotment, requiring a certain percentage of regsléo utilize car-sharing services, and
encouraging development near existing transit (imglcontinued or increased
investment in transit).

Another suggestion from the CEQA and NEPA refoteréture is developing an
environmental management systems-type monitoringitgations. Adding GHGs to
CEQA could facilitate in this regard, since monitgrof GHGs could provide a
guantitative perspective on several issues, fromcles miles traveled to electricity use,
energy efficiency, renewable energy, and more.

In conclusion, the incorporation of GHGs into CEQA hopefully improve the
environmental impacts of projects. Lead agencgesiradditional guidance to make
dealing with the climate change impacts of landdesgsions manageable. The
arguments for a threshold of significance for GHGgero are stronger than for an
arbitrary numerical threshold. Even so, developerdd survive the imposition of such
as strong standard if standardized mitigation nregsare adopted. Perhaps the LEED-
ND checklist could provide an example of such f lis

31 See Appendix C.
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Appendix A:

The Attorney General’s Office issued a News Alistirig actions such as energy
efficiency and smart growth principles that local’grnments could include in their
General Plans and EIRs that would reduce GHGs pmjects, including:

* high-density developments that reduce vehicpestand utilize public transit

» parking spaces for high-occupancy vehicles amgleare programs

» electric vehicle charging facilities and conventig located alternative fueling stations
* limits on parking

* transportation impact fees on developments td fourblic transit service

* regional transportation centers where variousgygf public transportation meet

* energy-efficient design for buildings, appliandeghting and office equipment

* solar panels, water reuse systems and on-sigsvedsie energy production

* methane recovery in landfills and wastewaterttneat plants to generate electricity

« carbon emissions credit purchases that fundraltee energy projects.

Appendix B:
Sample Qualitative Language from SANDAG 2007 RTR:EI

Although a discussion of global warming (also reddrto herein as "climate
change" or "global climate change") impacts isawtently required by the
CEQA Statutes or Guidelines, it is the view of 8tate Legislature (as expressed
in its adoption of AB 32, The California Climatel&wons Act of 2006) and the
Governor (through the issue of Executive Order #%Bthat global warming
poses significant adverse effects to the envirotme@alifornia and the entire
world, and that mitigation measures are needeinit these impacts. In
addition, the global scientific community has exgsed very high confidence
(i.e., at least 90 percent) that global warmingrihropogenic ( i.e., caused by
humans) and that global warming will lead to adgeaignate change effects
around the globe (IPCC 2007). In addition, it is tpinion of the California
Attorney General that SANDAG has an obligation undEQA to evaluate the
potential global warming impacts of the proposed2BTP (AG 2007).
Therefore, this section evaluates the potentigatliand cumulative global
warming impacts of development under the propo€8Y RTP for potential
significance under CEQA.

The State Legislature adopted the public policytmrsthat global warming is, "a
serious threat to the economic well-being, pubdalth, natural resources, and the
environment of California" (Health and Safety C&J&8501). Further, the State
Legislature has determined that, "the potentiakask impacts of global warming include
the exacerbation of air quality problems, a redurctn the quality and supply of water to
the state from the Sierra snowpack, a rise ineezld resulting in the displacement of
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thousands of coastal businesses and residenceagddammarine ecosystems and the
natural environment, and an increase in the incegmf infectious disease, asthma, and
other human health-related problems," and thajloi§gl warming will have detrimental
effects on some of California's largest industriesluding agriculture, wine, tourism,
skiing, recreational and commercial fishing, anc$&try (and)...will also increase the
strain on electricity supplies necessary to mezt#mand for summer air-conditioning
in the hottest parts of the State" (Health andtg&ede § 38501). These public policy
statements became law with the enactment of AEBB&utes of 2006.

Under the emissions scenarios of the Climate Sueneeport (California Climate
Change Center 2006), the impacts of global warnmr@alifornia are anticipated to
include, but are not limited to, the following:

- Public Health

- Water Resources

- Agriculture

- Forests and Landscapes

- Rising Sea Levels

- and more.

In light of the substantial GHG emission reductiestablished by the State
Legislature to mitigate the significant adverseiemmental effects of global
climate change, the following global climate chasgmificance threshold is used
for this analysis. This threshold has been ideadtifor the purposes of the
proposed 2007 RTP EIR only. The project's increalestantribution to global
climate change would be considered cumulativelgiant if it would generate a
cumulatively considerable increase in GHG emissions

Appendix C:

USGBC’s LEED-ND could be used in the future as agations checklist to address
GHGs in CEQA.

Pilot Version: LEED for Neighborhood DevelopmentiRg Systent

Updated June 2007

Project Checklist

Smart Location & Linkage 30 Possible Points
Prereq 1 Smart Location Required
Prereqg 2 Proximity to Water and Wastewater Inftacttire Required

Prereq 3 Imperiled Species and Ecological Commesiiti Required

Prereq 4 Wetland and Water Body Conservation Redju
Prereq 5 Agricultural Land Conservation Required
Prereq 6 Floodplain Avoidance Required

32Us Green Building Council: LEED for Neighborhobévelopment Rating System
www.usgbc.org/leed/nd/
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Credit 1 Brownfield Redevelopment 2

Credit 2 High Priority Brownfields Redevelopment 1

Credit 3 Preferred Locations 2-10
Credit 4 Reduced Automobile Dependence 1-8
Credit 5 Bicycle Network 1

Credit 6 Housing and Jobs Proximity 3

Credit 7 School Proximity 1

Credit 8 Steep Slope Protection 1

Credit 9 Site Design for Habitat or Wetlands Conagon 1

Credit 10 Restoration of Habitat or Wetlands 1

Credit 11 Conservation Management of Habitat orlsviels 1
Neighborhood Pattern & Design 39 Possible Point
Prereg 1 Open Community Required
Prereq 2 Compact Development Required
Credit 1 Compact Development 1-7
Credit 2 Diversity of Uses 1-4
Credit 3 Diversity of Housing Types 1-3
Credit 4 Affordable Rental Housing 1-2
Credit 5 Affordable For-Sale Housing 1-2
Credit 6 Reduced Parking Footprint 2

Credit 7 Walkable Streets 4-8
Credit 8 Street Network 1-2
Credit 9 Transit Facilities 1

Credit 10 Transportation Demand Management 2
Credit 11 Access to Surrounding Vicinity 1

Credit 12 Access to Public Spaces 1

Credit 13 Access to Active Public Spaces 1
Credit 14 Universal Accessibility 1

Credit 15 Community Outreach and Involvement 1
Credit 16 Local Food Production 1

Green Construction & Technology 31 Possible Pdis
Prereq 1 Construction Activity Pollution Prevention  Required
Credit 1 Certified Green Buildings 1-3
Credit 2 Energy Efficiency in Buildings 1-3
Credit 3 Reduced Water Use 1-3
Credit 4 Building Reuse and Adaptive Reuse 1-2
Credit 5 Reuse of Historic Buildings 1

Credit 6 Minimize Site Disturbance through Site Das 1
Credit 7 Minimize Site Disturbance during Constroict 1
Credit 8 Contaminant Reduction in Brownfields Rermagdn 1

Credit 9 Stormwater Management 1-5
Credit 10 Heat Island Reduction 1
Credit 11 Solar Orientation 1
Credit 12 On-Site Energy Generation 1
Credit 13 On-Site Renewable Energy Sources 1
Credit 14 District Heating and Cooling 1
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Credit 15 Infrastructure Energy Efficiency
Credit 16 Wastewater Management

Credit 17 Recycled Content in Infrastructure
Credit 18 Construction Waste Management
Credit 19 Comprehensive Waste Management
Credit 20 Light Pollution Reduction
Innovation & Design Process

Credit 1 Innovation in Design

Credit 2 LEED Accredited Professional
Project Totals

Certification Levels:

Certified 40-49 points

Silver 50-59 points

Gold 60-79 points

Platinum 80-106 points
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